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BOWLING, Judge.

actionmalpracticefrom a medicalThis stemsappeal
AppelleeNugent.D.Catherineby appellee,brought

as astress disorderpostto traumaticclaimed have suffered
withsexual contactdrug treatment andimproperofresult

AB. DiLeo. HealthFranciscoappellant,her psychiatrist,
(HCA) waspanel appellantdeterminedClaims Arbitration

dam-punitiveandcompensatoryand awardednegligent
trialjuryaprayedthe award andages. Appellee rejected

(Heller, J., presid-Cityfor Baltimorein Circuit Courtthe
negligencefor andappellantfound liableing). juryThe

$50,-appelleeawardedmisrepresentation. Theyintentional
$150,000 andexpensesfor future medicalpast000 andfor

damages. The trial court denied$500,000 for non-economic
thenotwithstandingfor ver-judgmentmotionsappellant’s

dict, a trial and remittitur.new

affirm.We shall

BACKGROUND

clinical prac-D. is a certifiedAppellee, Nugent,Catherine
andpsychotherapy group psychodrama.of grouptitioner

healthdegreea of Arts in mentalShe holds Bachelor
indegree appliedof behav-counseling and a Master Science

science.ioral

private prac-apsychiatristis a who maintainsAppellant
He has con-therapy.orientedpsychoanalyticallytice of

Ad-by Drugthe Food andapprovedresearch U.S.ducted
ofconcerning the usepublishedand has worksministration

indrugs therapy.psychedelic

21,on Decemberbegan appellantwithAppellee treatment
asessions twice1981, private therapyinparticipatedand

therapythat theAppelleemid-1986. testifiedweek until
alife,her she never cancelledprioritythe in thatbecame

tocrucial her.session, approval wasappellant’sand that
appellee,forastestifying expert witnessesPsychiatrists,



66

1explained that “transference” occurred in the patient-ther-
apist relationship.

1985,In the summer of appellee’s hadtherapy reached
what is termed “aclinically therapeutic impasse”. Accord-
ing to expert testimony, occurs,when this patientthe

“boggedbecomes and tongued-tied”down and is tounable
verbalize she forfeelings has her therapist. Appellee asked
appellant if MDMA would be to MDMA,beneficial her. or

is an illicit“ecstasy”, psychedelic drug. He suggested they
consider the use of drugthe in the future. Appellee told
appellant that she had drug,access to the and he indicated
it preferablewas that she drugobtain the herself.

According appellee’sto testimony, appellant inindicated
1985,December, that the time was right for “all dayan

experimental session” using 21,MDMA. On February
1986, arriving appellant’safter at a.m.,home at 9:00 appel-

ingested pilllee the MDMA she had received from her own
effect,sources. As the tookdrug she feelingdescribed

disoriented, light-headed, confused and upset. Appellee and
appellant alay together,on mat and appellant began caress-
ing fondlingand oneappellee. point,At she requested
appellant to her sexually.touch She testified that later he
gave her tryptamine, commonly referred to as “white
smoke”, to druginhale because the she had taken needed a

'booster.

afternoon,inLater the when appellee expressed her
agitation and distress herabout sexual contact appel-with
lant, explainedhe hethat had been to atrying “modify
negative ofintroject” hers and that what he ahad done was

partialof fulfillment“way oedipalof Atwishes”.[her]
trial, of appellee’s expertsone appellant’scountered ration-

trial, phenomenon1. As psychothera-described at transference ais in
py patient develops strong feelings therapistin which a about her

essence,early experiencingwhich stem from childhood. In an adult
waytransference reacts to other adults in the reacted to hershe

situation,parents patient beginsas a child. In a treatment the to
relationship therapista therapistfantasize with the in allwhich the is

powerful, loving, caring, god-like.and
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experttechnique when the testi-for his treatmentalization
patientof a nature with aanything physicalfied that to do

and forbiddencounter-therapeutic,unacceptable,totallyis

Association.Psychiatricthe Americanby

panic shortlyshe suffered a attacktestified thatAppellee

appellant.contacted She testi-drugthe session andafter
experiences.to down her Shehe her writefied that advised

months, appel-fewthe nextwriting journal.a Overbegan
one she madepoint,Atpage journal.an 800composedlee

it She testified thatgave appellant.tophotocopya and

copyboth the andrepossessed destroyedit andlater she

original.her

21,1986, appelleeFebruarysession ofFollowing drugthe
functioning in her normal dailybegan having difficulty

that she con-at testifiedat home and work. Sheroutine
she with-testified that becamesidered suicide. Witnesses

drawn and anxious.

appel-in session withregular therapyherShe continued
thattestimony appel-of revealsappellee’slant. Our review

was, least,saysessions to theduring theselant’s conduct
appellant laythat she andAppellee testifiedquestionable.
and that heduring therapy sessionstogetheron the floor

occasion, whenOn onesexually.touched hersometimes
session, pornographicthere was afor herappellee arrived

he appearedtelevision andshowing appellant’sonmovie
“walking funny”.“bleary and waseyed”

druga secondscheduledappellanttestified thatAppellee
1, therapistJuly Appellee’sfor 1986. athersession with
Love, wastrial, testified that Sansert2Loisthe time of Dr.

that shetestifiedAppelleeat that session.administered
shaking, cry-causeddrug whichnegatively to thisreacted

confusion and fear.ing,

Sansert from theany information aboutWe not discern2. could
Reference,Physicians’ 44thAccording Deskto the 1990record extract.
headaches,Edition, Avascularin treatment ofis used theSansert

hallucinatory experiences.ispossible reaction to Sansertadverse
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14,1986,On October she appellant’swent to home for her
session,scheduled session. During that appellee testified

that appellant engagedshe and in sexual intercourse. Dis-
traught session,over the events of that and relationshipher
with inappellant general, appellee terminated all contact

appellant.with the

Appellee testified that her life has changed as a result of
the care she from appellant.received She has terminated

practiceher psychodramatist.as a Appellee’s experts testi-
itfied that is sheunlikely will be able to resume her career

as a mental health therapist. physiciansHer diag-have
post-traumaticnosed her as fromsuffering stress disorder3

anxiety Theyand neuroses. recommended regular and
continuing therapy, which she undergoingwas at the time
of trial.

Appellant trial;did not ontestify his behalf at nor did
himappellee duringcall her Appellantcase-in-chief. relied

instead on hetestimony given depositionhad in and before
panel.the HCA

The foundjury appellant for negligenceliable and for
willful and deliberate misrepresentation. They found that

notappellee was contributorially negligent. appealThis
followed.

DISCUSSION

I.

Appellant that thecontends trial court committed four
relatingerrors to jury instructions. As we appel-review

lant’s we onargument, rely Maryland 2-520(c)Rule which
states:

expert post3. An at trial described traumatic stress It isdisorder. an
diagnosis Psychiatric "appliesofficial of the American Association that

people subjectedto who have been to unusual stresses and strains"
relating catastrophic Symptoms nightmares,to a event. can include
thinking constantly, conversely, avoiding recallingabout the event or

event; hyper-reactivity quick response; feelingthe or a startle and a
of emotional numbness.
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writingor in ororallyjury,instruct themayThe court
instructions, giving in-both, requested bygrantingby

own, of theseby combining anyits orstructions of
instruc-requestednot agrantcourt needmethods. The

by actuallycovered instructionsfairlyif istion the matter
given.

A.

inthe trial court erredthatFirst, appellant contends
consequenceas a“missing instructionthe witness”4giving

trial. We find notestifynot to atappellant’sof decision
this contention.merit to

assertion, testimonyto hisappellant’sContrary
is aCumulative evidencenot been cumulative.would have

undis­repeats previouslyit merelyof time becausewaste
Practice, Sec. 403.1McLain,puted testimony. Maryland

341, 355, 283 A.2dSmith, 263 Md. 392(1987); Fair v.Drug
(1971). appellee,of his treatment ofversionAppellant’s

of testi­repetitive appellee’shavethough mayeven it been
againstthe with evidenceprovided juryhavemony, would

testimony.gauge appellee’stowhich

to thein civil case refuses takepartya aWhen
knowledge,hisas facts withinpeculiarlystand to totestify

the nottestimonyor infer thatjury maythe the trial court
The unfavorablebeen unfavorable.produced would have

naturalhowever, only it would beapplies, whereinference
to call witnessesparty speak,for athe circumstancesunder

185, 194,242 Md.Daley,evidence. Brooks v.presentor
(1965).A.2d 184218

the psychotherapyattranspiredThe events which
knowledge.appellant’s peculiarclearlyare withinsessions

followingjudge gave jury instruction:The the4. trial
Defendant,you because thejury, are instructed thatMembers of the

DiLeo, testify peculiarly knowl-within hisDr. failed to about facts
testimonyrequired, hisedge, may, to infer thatyou are notbut

to his case.would have been unfavorable
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He inwas the ofunique position being the only other
person any knowledgewith first-hand of the therapy ses-

lightsions. In of the madeaccusations and the aspersions
appellee,cast we itby believe would have been natural for

the appellant to offer his of the therapyaccount sessions.

Appellant declares that the “missing witness” in­
struction was incorrect because appellee had the opportuni­
ty appellantto call her Appellant’sas witness. argument is
misplaced. This court has said that a missing witness

is improperinstruction when a witness is equally available
to State, 494-495,both sides. v. 57Hayes Md.App. 489, 470

(1984), U.S.,A.2d 1301 quoting 118, 121,Graves v. 150 U.S.
40, 41,14 (1893).37 1021S.Ct. L.Ed This corollary to the
rule, however,general has appliedbeen in incases which

the uncalled witness is not a party. Julian,v.Jacobson
549, (1966);246 State,Md. 229 A.2d 108 Yuen v. 43

109, (1979),403 819Md.App. denied,A.2d cert. 286 Md. 756
(1980). Here, had no toappellee elicitduty testimony from

who, definition,appellant by was an adverse andwitness a
Theparty. use of the “missing witness” instruction was

not in error.

B.

Second, appellant thecontends that trial judge’s instruc-
concerningtion ofdestruction evidence was incorrect. We

disagree.

Appellee testified that she thedestroyed journal
keptwhich she the herduring final nine months of relation­

ship appellant gavewith and forreasons her actions.5 The
trial thejudge instructed that the ofjury destruction evi­
dence aby party gives rise to an inference or presumption
that would be unfavorable to the person destroyedwho or

Appellee destroyed journal5. admitted she thethat after consultation
so, however,attorney.with an She testified she did because she

familyfeared that she would thatcommit suicide and her would be
upset by journal. readingthe She also feared it return herwould to

crazy again"."that state
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explainedThe further thatjudgethe evidence. trialaltered
Inference could be drawn from thisof the whichthe nature

trialmotivation. Thedepended upon appellee’sevidence
determinations to the Shepossible open jury.theleftjudge

the jurydestruction could leadunexplainedthatcommented
tothe have been unfavorableto that evidence wouldinfer

jurytheConversely, judgethe trial instructedthe appellee.
could, acceptrequired appellee’swere not totheythat but

destroying journal.for thereasons

the instruction wasjudge’s jurybelieve that trialWe
inthe set forth v. Mont­aligned with law Millercorrectly

202, 761,A.2d de­Md.App.64 494 cert.County,gomery
case,(1985). Innied, 299, 498 A.2d 1185 that we304 Md.

of a rise toby party givesthat the destruction evidencesaid
to thepresumptionsor which are unfavorableinferences

however, uponThe the intentspoliator. depends,inference
forresponsiblethe is the destruc­partyor of whomotive

of evidenceUnexplainedtion. and intentional destruction
to inference that the evidencelitigant givesa rise anby

unfavorable, in itselfbut would notwould have been
the was unfavor­proofamount to substantive that evidence

214,Miller, Md.App.64 494 A.2d 761.able. at

did notjudgeis correct that the trialAppellant
ifin that aon the of Miller which we saidportionelaborate

or evidence withdestroyedfinds a has alteredjury party
is weakintent, may presume party’sit the casefraudulent

theprevailand that it would not withoutparty’sthe belief
215,Miller, 494Md.App.64 atimproperaid of such tactics.

theoryA his or ofA.2d is entitled to have herlitigant761.
if a correcttheoryto the that ispresented jurythe case

in the caseof and if there is evidenceexposition the law
124,Alessi, Md.App.80theory.that the v.supports Myers

640, 101131, 59, denied, 317 566 A.2d560 A.2d cert. Md.
in case(1989). do evidence this wasWe not believe the

toof fraudulent concealmentquestionsufficient to offer the
the failure tois a betweenthe There distinctionjury.

conduct aimed atand fraudulentproduce specific evidence
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suppressing or spoliating Meyer McDonnel,evidence. v. 40
530,524, (1978).392Md.App. A.2d 1129 Appellee provided

explanations her producefor failure to her Thejournal.
gavetrial thejudge jury the opportunity to evaluate the

ofcredibility explanationsher and draw inferences accord-
Theingly. giveninstruction fairly covered the matter

pursuant Maryland 2-520(c).to Rule There was no error.

C.

next thatAppellant complains the jury instructions con-
cerning possible contributory negligence on partthe of
appellee were incorrect. Specifically, appellant contends
that the trial court erred in failing to instruct the jury that
appellee could found contributoriallybe evennegligent if
she did not foresee the harm shespecific suffered as long
as she was sheaware was herselfexposing to some harm.
Again, we thebelieve trial court followed the dictates of

2-520(c).RuleMaryland

had theWe occasion to address the issue of contributory
innegligence malpracticea medical insetting Myers v.

132-133,Alessi, 80 atMd.App. 560 A.2d 59. There we said:

In order for plaintiffa to be found contributorially negli-
gent, his or (1)her conduct must either such thatbe he or

intentionallyshe exposesand himselfunreasonably or
herself to danger bycreated the defendant’s negligence,
of danger plaintiffwhich the or reasonknows has to
know, (2)or herthat his or conduct falls ofshort the
standard to which the reasonable [person] should conform
in order to protect himself from harm.

us,In the case the jury givenbefore byinstructions
and, fact,the trial court adhered to in surpassed the re­

quirements set forth in The trial court instructedMyers.
the jury that could ifthey contributory negligencefind they

of (1)made one three if appelleedeterminations: was aware
or in treatment,should have the thebeen aware of risks or
(2) if intentionally unreasonably exposedshe and herself to
a danger by appellant’s negligencecreated of shewhich
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know, (3)or if failed toappelleetoknew or had reasons
byfor her safetycare ownordinary and reasonableexercise

something of reasonablepersonto do adoing failingor
the circumstances.have done underwouldprudence

requirement juryno that a be instructedThere is
harm, he orspecificif did not foreseeplaintiffthat even a
Thenegligent. generalcontributoriallymayshe still be

case, to address theinstruction, in was sufficientgiven this
no error.Rule 2-520. There wasissue in conformance with

D.

theappellant’sThe of discontent withaspectfinal
of whether aquestionconcerns theinstructionstrial court’s

physi­if she follows hercontributorially negligentispatient
trialcontends that theappellantSpecifically,cian’s orders.

the that:juryit instructedcourt erred when

topatientfor a follow anegligence“it not contributoryis
on his when thatrelyor advicedoctor’s instructions

orthe doctor’s treatmentsuspecthas no reason topatient
patient’s injury”.is the cause of theadvice

suspi-harboredappelleethat becauseAppellant suggests
treatment,of she should beefficacy hercions about the

patients relyof are entitled tofrom the class whoremoved
issuggestionorders. Thisphysician’son theirand follow

specious.

Ma­given preciselyThe conforms withinstruction
thatrecognized past patienthave in the alaw.ryland We

ailments, appreciateherposition diagnosein a to ownis not
prescribedtheof medication or evaluate whetherthe risks

As a conse­in her best interest.of treatment iscourse
patientfor a tonegligencecontributoryit is notquence,

advice,on the doctor’srelyora doctor’s instructionsfollow
haspatientwhen the noanother doctorto fail to consult

hasnegligence causedthat the doctor’sreason to believe
illness.diagnose her own Santonior to fail toinjury,her

129, (1982).138, 452 A.2d 1223 TheMoodie, Md.App.53v.
instruction.juryin thisdeliveringdid not errtrial court
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II.

Appellant next contends the allegationthat of fraudulent
or intentional misrepresentation notwas tosubmitted the

panelHCA and therefore was not properly before the

circuit court jury. disagree.We

The Health Care Malpractice Claims Act re­
quires againstthat all claims a providerhealth care for
medical ininjury which ofdamages more than the limit of
the jurisdictionconcurrent of the District Court are sought
must be submitted to mandatory priorarbitration to the
institution of court Marylandaction. Cts. & Jud.Proc.Code

3-2A-02(a).Ann.Sec. Newman,Reilly 281,v. 74 Md.App.
289, (1988),536 A.2d 1230 granted, 661,cert. 312 Md. 541

995,A.2d 364,on other 314grounds, Md. 550modified
(1989).A.2d 959 Appellee prefaced both counts of her

complaints filed at the HCA office theand circuit court with
Plaintiff,“Comes now the Catherine D. Nugent ... and in

support of her claim for negligence, alleges ... ”. Substan­
readingtive of the of II, however,Countbody reveals the

explicit allegation that appellant “willfully and deliberately
misrepresented” the treatment he provided.

A a“claim” is orgroup aggregate of operative
giving groundfacts or occasion for action.judicial It is

distinguishable from the more narrow ofconcept a cause of
action. Group Blumenthal,Health Association v. 295 Md.
104, 112, (1983).453 A.2d 1198 operativeThe facts in
appellee’s against appellantcase are torelevant both her
claims of negligence and misrepresentation. It is not the

orlabel acaption given to claim which determines whether
it is properly before the panel;arbitration it is whether the
merits of the claim are based on the orrendering failure to

render health care. See Roberts v. Hospital,Suburban 73
1, 5-6,Md.App. (1987).532 A.2d 1081 The claim was before

byand decided panelthe HCA and the trial court correctly
presented the issue to the jury.
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III.

there wasappellant maintains thatAdditionally,
the ofpresent questionto fraudulentinsufficient evidence

the and insufficient evidence tojurytomisrepresentation
finding misrepresenta­fraudulentverdictjury’ssustain the

disagree.tion. We

the burdenappelleeTo in the case sub hadprevail judice,
(2)made;(1) was therepresentationa falseto show that

(3) misrepresentationthespeaker;to thefalsity was known
(4)defrauding plaintiff;thepurposefor the ofwas made

misrepresentation, rightthe had a toplaintiff relied onthe
it, thingnot done the from whichon and haverely would

misrepresentationif the had not beenresultedinjurythe
made; (5) lossplaintiff injury bysuffered a orand the

Toyo-v.misrepresentation.reason the Smith Rosenthalof
(1990).55, 60, 418ta, Inc., 573 A.2dMd.App.83

of thegeneral sufficiencyThe rule which theby
the for aappellateis on review is sameevidence tested

The andn.o.v. a directed verdict. evidenceandjudgment
inferences tofrom it are bethe to be drawnreasonable

party opposingin favorable to thelightconsidered the most
Sales,v. 283 Md.Impalathe motion. PlatinumImpala

(1978). If296, 327, competentthere is any389 A.2d 887
evidence, slight, leading support plaintiff’sto thehowever

recover, the jury.the case should be submitted toright to
McFarland, 21 Md.App.v.CompanyWard &Montgomery

501, If and513, (1974).319 824 the evidence allA.2d
toare sufficient leadfairlyinferences deducible therefrom
differ,minds couldto conclusions from which reasonable

327,atImpala,is one the 283 Md. 389jury.the issue for
A.2d 887.

decision that thereagree with the trial court’sWe
could findjuryfrom which thewas sufficient evidence

testi­by appellant. Appelleemisrepresentationintentional
concerningappellant providedfied the informationabout

testified thatundergoing. Expertsthe she wastreatment
wouldtechniqueshisappellant therapyshould have known
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not be beneficial. Both appellee and her experts explained
the phenomenontransference which rendered appellee vul-

to appellant. Appelleenerable admitted that she followed
appellant’s directions. The nature theof relationship be-

appelleetween appellantand that was demonstrated to the
jury, could lead the tojury appelleebelieve that was justi-

following appellant’sfied in instructions. appelleeFinally,
expertsand her testified appelleethat has been as ainjured

of appellant.result the treatment by

The ofquestion whether appellant intentionally
or misrepresentedfraudulently the treatment per­he was
forming was a of fact. Inquestion making a determination

finding fact,or of a jury assesses and evaluates the weight
assignedto be the presentedto evidence to it and decides its

effect. Neither the trial norcourt this Court permittedis to
itssubstitute evaluation of the forevidence that of the jury.

To do so would be an of province.invasion the jury’s
Bland, 700,v. 75 714,Thodos Md.App. (1988).542 A.2d 1307

IV.

Next, appellant asserts that there is insufficient
to support damagesevidence the by juryawarded the for

future medical expenses. The jury Nugentawarded Ms.
$150,000.00 for expenses.future medical damagesFuture
need be reasonably probable. Miller,to Davidson v. 276

54, (1975).Md. 344 422A.2d The mayaward not be based
on speculative, damages.remote or uncertain Pierce v.

656, 666,Johns-Manville Sales 296 Md. 464Corp., A.2d
1020, (1983).1026

ofSeveral appellee’s expertsmedical testified that she
post-traumaticsustained stress An expertdisorder. wit-

ness in Spodak,for Dr.psychiatry appellant, stated his
opinion as to person post-the time forrecovery a with

stresstraumatic disorder:

The 6thing generallywhole takes about months. Some-
times it takes a it is toyear. extremelyBut unusual have
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a condition go on abeyond year unless some other factor
comes along which kind of complicates the picture.

Dr. Gutheil also testified for the appellant as to the recov-
timeery post-traumaticneeded for stress disorder: “The

average recovery is 6 again,about months but obviously it
varies with the trauma and the Furthermore,individual”.
Dr. Murphy, appellee’s medical expert, testified appel-that
lee would require long-term treatment. The experts’ testi-

wasmony sufficient for the jury to award damagesfuture
with reasonable Ifprobability. the jury believed the diag-
nosis by appellee’s experts that she had post-traumatic

disorder,stress future damages were certain and it awas
jury question as to what amount to award for future
damages.

The jury could determine future damages with reasonable
and, therefore,probability the trial court correctly present-

ed the issue to the jury.

V.

weLastly, appellant’saddress contention that the
$500,000.00award of for “pain, the mental pain and suffer­

ing or anguish” surpasses the tort $350,-­recovery cap of
000.00 for non-economic damages byset the legislature.
Md.Cts. & Jud.Proc.Code Ann. Sec. 11-108. This limitation
applies to all cases in which the cause of action arose on or

1,after July 1986. In 689,Hill v. Fitzgerald, 304 Md. 501
(1985),A.2d 27 the Court of Appeals expounded on the

process used to determine when a malpracticemedical cause
of action arises. The Court held that a medical injury
occurs when a negligent act, coupled with the resulting
harm, amounts to a legally cognizable wrong. 696,Id. at
501 A.2d 27. The first drug session instituted by appellant
occurred on 21,February 1986. The harm appellee suffered
as a direct result ingestingof the drug was therefore

prioractionable to 1,the cut-off date of July 1986. Appel-
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ofnot to the limitationssubjectof action islee’s cause
11-108.Section

BY AP-AFFIRMED; TO BE PAIDCOSTSJUDGMENT
PELLANT.


